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DETAILED ACTION 
Election/Restrictions 

1 . Applicant's election without traverse of claims 1-12 in the reply filed on 1 1/21/2005 is 
acknowledged. 

Claim Rejections - 35 USC § 103 

2. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

3. The factual inquiries set forth in Graham v. John Deere Co,, 383 U.S. 1, 148 USPQ 459 
(1966), that are applied for establishing a background for determining obviousness under 35 
U.S.C. 103(a) are summarized as follows: 

1 . Determining the scope and contents of the prior art. 

2. Ascertaining the differences between the prior art and the claims at issue. 

3. Resolving the level of ordinary skill in the pertinent art. 

4. Considering objective evidence present in the application indicating obviousness 
or nonobviousness. 

4. Claims 1-12 are rejected under 35 U.S.C. 103(a) as being unpatentable over Serpelloni et 
al (U.S. Pat. No. 5,629,042) in view of Gonze et al (U.S. Pat. No. 5,314,708) and Aldrich et al 
(U.S. Pat. No. 4,154,867). With regard to claims 1 and 10, Serpelloni et al disclose that sugar- 
free hard boiled candy are generally prepared by boiling mixtures of polyols dissolved into 
water. Most often they are maltitol syrups. Other polyols could be added in powdered form 
including maltitol, isomalt etc. The mixture is boiled under atmospheric pressure in order to 
evaporate most of the water and boiling is generally completed imder vacuum so as to further 
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reduce the water content the obtained product is cooled. The obtained product has a texture and 
an appearance similar to those of glass (col 1 lines 27-46). However, Serpelloni et al failed to 
disclose adding an acid to the mixture. Aldrich et al teach sugarless candies comprising of a 
sugar alcohol, malic acid as a flavor enhancer (col 1 lines 4-10). It would have been obvious to 
one of ordinary skill in the art to modify Serpelloni et al with Aldrich et al by incorporating an 
acid in the confectionery mixture to enhance flavor. 

5. With regard to claim 2, Serpelloni et al disclose that the mixtures of polyols are boiled 
until 150 to 200^C under atmospheric pressure in order to evaporate most of the water. However, 
Serpelloni failed to disclose a temperature of 148°C or below. Gonze et al teach process for 
preparing a hard candy at a process temperature above 145^C but less than 160^C, which 
encompasses 148®c (col 2 lines 58-62) in order to have a product containing 2% by weight 
residual water or less which does not show significant moisture pick-up on storage (col 2 lines 
65-68, col 3 line 1). It would have been obvious to one of ordinary skill in the art to modify 
Serpelloni et al with Gonze et al by utilizing a process temperature as disclosed by Gonze et al in 
order to prevent moisture pickup on storage. 

6. With regard to claims 3 and 4, Serpelloni et al disclose that the mixture is boiled under 
atmospheric pressure in order to evaporate most of the water and boiling is generally completed 
under vacuum so as to further reduce the water content the obtained product is cooled. 

7. With regard to claim 5, Serpelloni et al disclose that the mixture is boiled under 
atmospheric pressure in order to evaporate most of the water. However, Serpelloni et al failed to 
disclose evaporating in multiple stages. It would be obvious to one of ordinary skill in the art to 
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expect that the evaporation of water is an experimental result variable based on the amount of 
water loss required and could be done in one stage or multiple stages. 

8. With regard to claim 6, Serpelloni et al failed to disclose a feeding the liquid starting 
material into an evaporator at a specified temperature without vacuum. However, Gonze et al 
teach a process for preparing hard candy comprising sugar alcohols such as maltitol. A feedstock 
comprising water is heated to an elevated temperature until a product is obtained with preferred 
water content. A low vacuum is applied at the end of the heating to further facilitate water 
removal (col 2 lines 16-26). Gonze et al is silent as to the temperature of the vessel used in the 
process. However, it would be obvious to one of ordinary skill in the art to expect that the 
elevated temperature taught by Gonze et al incoiporates the range recited by applicant and it 
would be obvious to expect that the temperature would be based on the amount of water loss 
required, 

9. With regard to claim 7, Serpelloni et al failed to disclose a water content reduced to 
below 3%. However, Gonze et al teach a process for preparing a hard candy in order to have a 
product containing 2% by weight residual water or less which does not show significant moisture 
pick-up on storage (col 2 lines 65-68, col 3 line 1). It would have been obvious to one of 
ordinary skill in the art to modify Serpelloni et al with Gonze et al by utilizing a process 
temperature as disclosed by Gonze et al in order to prevent moisture pickup on storage. 

10. With regard to claims 8 and 9, Serpelloni et al disclose sugar alcohols including maltitol, 
isomalt etc (col 1 lines 32-33). 

11. With regard to claims 1 1 and 12, Serpelloni et al failed to disclose an acid. However, 
Aldrich et al teach a concentration of 0.5 to 2.5% of malic acid (col 2 line 24) as a flavor 
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enhancer, which encompasses applicant's recited range. It would have been obvious to one of 
ordinary skill in the art to modify Serpelloni et al with Aldrich et al by incorporating an acid in 
the confectionery mixture to enhance flavor. 



Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Adepeju Pearse whose telephone number is 571-272-8560. The 
examiner can normally be reached on Monday through Friday, 8.00am - 4.30pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Milton Cano can be reached on 571-272-1398. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-217-9197 (toll-free). 
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